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PART 489- - PROVI DER AGREEMENTS AND SUPPLI ER APPROVAL- - Tabl e of Contents
Subpart B--Essentials of Provider Agreenents
Sec. 489.24 Special responsibilities of Medicare hospitals in enmergency cases.

(a) Ceneral. In the case of a hospital that has an energency
departnent, if any individual (whether or not eligible for Medicare
benefits and regardless of ability to pay) cones by himor herself or
W th another person to the enmergency departnment and a request is nmade on
the individual's behalf for exam nation or treatnment of a nedica
condition by qualified nedical personnel (as determ ned by the hospital
inits rules and regul ations), the hospital mnmust provide for an
appropri ate nmedi cal screening exam nation within the capability of the
hospital's enmergency departnent, including ancillary services routinely
avai l able to the energency departnent, to deternm ne whether or not an
emer gency nedi cal condition exists. The exam nations nust be conducted
by individuals determ ned qualified by hospital by-laws or rules and
regul ati ons and who neet the requirenments of Sec. 482.55 concerning
ener gency services personnel and direction.

(b) Definitions. As used in this subpart--

Capacity neans the ability of the hospital to accommbdate the
I ndi vi dual requesting exam nation or treatment of the transferred
I ndi vi dual . Capacity enconpasses such things as nunbers and availability
of qualified staff, beds and equi pnent and the hospital's past practices
of accommodating additional patients in excess of its occupancy limts.

Conmes to the energency departnent neans, with respect to an
I ndi vi dual requesting examnation or treatnent, that the individual is
on the hospital property (property includes anbul ances owned and
operated by the hospital, even if the anbul ance is not on hospital
grounds). An individual in a nonhospital-owned anbul ance on hospital
property is considered to have
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cone to the hospital's energency departnent. An individual in a
nonhospi t al - owned anbul ance off hospital property is not considered to
have cone to the hospital's energency departnent, even if a nenber of

t he anbul ance staff contacts the hospital by tel ephone or telenetry
communi cations and inforns the hospital that they want to transport the
I ndi vidual to the hospital for exam nation and treatnent. In such
situations, the hospital may deny access if it is in ~“diversionary
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status,'' that is, it does not have the staff or facilities to accept
any additional energency patients. |If, however, the anbul ance staff

di sregards the hospital's instructions and transports the individual on
to hospital property, the individual is considered to have cone to the
enmer gency departnment.

Emer gency nedi cal condition nmeans- -

(i) A nedical condition manifesting itself by acute synptons of
sufficient severity (including severe pain, psychiatric disturbances
and/ or synptons of substance abuse) such that the absence of i mmedi ate
medi cal attention could reasonably be expected to result in--

(A) Placing the health of the individual (or, with respect to a
pregnant woman, the health of the woman or her unborn child) in serious
j eopar dy;

(B) Serious inpairnent to bodily functions; or

(C Serious dysfunction of any bodily organ or part; or

(i) Wth respect to a pregnant woman who i s having contractions--

(A) That there is inadequate tinme to effect a safe transfer to
anot her hospital before delivery; or

(B) That transfer may pose a threat to the health or safety of the
woman or the unborn child.

Hospital includes a critical access hospital as defined in section
1861(mm (1) of the Act.

Hospital with an energency departnent neans a hospital that offers
services for energency nedical conditions (as defined in this paragraph)
wWthinits capability to do so.

Labor neans the process of childbirth beginning with the latent or
early phase of |abor and continuing through the delivery of the
pl acenta. A woman experiencing contractions is in true |abor unless a
physician certifies that, after a reasonable tinme of observation, the
woman is in fal se | abor.

Participating hospital nmeans (i) a hospital or (ii) a critical
access hospital as defined in section 1861(nm (1) of the Act that has
entered into a Medicare provider agreenment under section 1866 of the
Act .

Stabilized neans, with respect to an " energency nedical condition'
as defined in this section under paragraph (i) of that definition, that
no material deterioration of the condition is likely, within reasonable
nmedi cal probability, to result fromor occur during the transfer of the
individual froma facility or, with respect to an " energency nedica
condition'' as defined in this section under paragraph (ii) of that
definition, that the woman has delivered the child and the placenta.

To stabilize nmeans, with respect to an " energency medi cal
condition'' as defined in this section under paragraph (i) of that
definition, to provide such nedical treatnment of the condition necessary
to assure, within reasonabl e nmedical probability, that no materi al
deterioration of the condition is likely to result fromor occur during
the transfer of the individual froma facility or that, with respect to
an "~ energency nedical condition'' as defined in this section under
paragraph (ii) of that definition, the woman has delivered the child and
t he pl acent a.

Transfer neans the novenent (including the discharge) of an
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I ndi vidual outside a hospital's facilities at the direction of any
person enpl oyed by (or affiliated or associated, directly or indirectly,
wi th) the hospital, but does not include such a novenent of an

I ndi vidual who (i) has been declared dead, or (ii) leaves the facility
w t hout the perm ssion of any such person.

(c) Necessary stabilizing treatnment for enmergency nedi ca
conditions--(1) General. If any individual (whether or not eligible for
Medi care benefits) conmes to a hospital and the hospital determ nes that
t he individual has an enmergency nedical condition, the hospital nust
provi de either--

(1) Wthin the capabilities of the staff and facilities avail abl e at
the hospital, for further nedical exam nation and
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treatnment as required to stabilize the nedical condition; or

(ii) For transfer of the individual to another nedical facility in
accordance wth paragraph (d) of this section.

(2) Refusal to consent to treatnent. A hospital neets the
requi rements of paragraph (c)(1)(i) of this section with respect to an
I ndividual if the hospital offers the individual the further nedical
exam nation and treatnment described in that paragraph and inforns the
I ndi vidual (or a person acting on the individual's behalf) of the risks
and benefits to the individual of the exam nation and treatnent, but the
i ndi vidual (or a person acting on the individual's behalf) refuses to
consent to the exami nation and treatnent. The nedical record nust
contain a description of the exam nation, treatnent, or both if
applicable, that was refused by or on behalf of the individual. The
hospital nust take all reasonable steps to secure the individual's
witten infornmed refusal (or that of the person acting on his or her
behal f). The witten docunent should indicate that the person has been
i nformed of the risks and benefits of the exam nation or treatnent, or
bot h.

(3) Delay in examnation or treatnent. A participating hospital nmay
not del ay providing an appropriate nedi cal screeni ng exam nation
requi red under paragraph (a) of this section or further nedi cal
exam nation and treatnent required under paragraph (c) in order to
i nqui re about the individual's nmethod of payment or insurance status.

(4) Refusal to consent to transfer. A hospital neets the
requi renents of paragraph (c)(1)(ii) of this section with respect to an
individual if the hospital offers to transfer the individual to another
medi cal facility in accordance with paragraph (d) of this section and
I nforns the individual (or a person acting on his or her behalf) of the
ri sks and benefits to the individual of the transfer, but the individual
(or a person acting on the individual's behalf) refuses to consent to
the transfer. The hospital nust take all reasonable steps to secure the
individual's witten informed refusal (or that of a person acting on his
or her behalf). The witten docunent nust indicate the person has been
I nformed of the risks and benefits of the transfer and state the reasons
for the individual's refusal. The nedical record nust contain a
description of the proposed transfer that was refused by or on behal f of
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t he i ndi vi dual .

(d) Restricting transfer until the individual is stabilized--(1)
General . |If an individual at a hospital has an energency nedi cal
condition that has not been stabilized (as defined in paragraph (b) of
this section), the hospital may not transfer the individual unless--

(i) The transfer is an appropriate transfer (wi thin the neaning of
paragraph (d)(2) of this section); and

(11)(A) The individual (or a legally responsible person acting on
the individual's behal f) requests the transfer, after being inforned of
the hospital's obligations under this section and of the risk of
transfer. The request nust be in witing and indicate the reasons for
the request as well as indicate that he or she is aware of the risks and
benefits of the transfer;

(B) A physician (within the neaning of section 1861(r)(1) of the
Act) has signed a certification that, based upon the infornation
avai lable at the tinme of transfer, the nedical benefits reasonably
expected fromthe provision of appropriate nedical treatnent at another
nmedi cal facility outweigh the increased risks to the individual or, in
the case of a woman in |labor, to the woman or the unborn child, from
bei ng transferred. The certification nust contain a summary of the risks
and benefits upon which it is based; or

(C© If a physician is not physically present in the enmergency
departnent at the tinme an individual is transferred, a qualified nedica
person (as determ ned by the hospital inits by-laws or rules and
regul ati ons) has signed a certification described in paragraph
(d)(1)(ii)(B) of this section after a physician (as defined in section
1861(r) (1) of the Act) in consultation wth the qualified nedica
person, agrees with the certification and subsequently countersigns the
certification. The certification nust contain a summary of the risks and
benefits upon which it is based.

(2) Atransfer to another nedical facility will be appropriate only
In those cases in which--
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(i) The transferring hospital provides nedical treatnent within its
capacity that mnimzes the risks to the individual's health and, in the
case of a woman in |abor, the health of the unborn child;

(i1) The receiving facility--

(A) Has avail abl e space and qualified personnel for the treatnent of
t he individual; and

(B) Has agreed to accept transfer of the individual and to provide
appropriate nedi cal treatnent;

(iii) The transferring hospital sends to the receiving facility all
medi cal records (or copies thereof) related to the energency condition
whi ch the individual has presented that are available at the tinme of the
transfer, including available history, records related to the
I ndi vidual 's energency nedi cal condition, observations of signs or
synptons, prelimnary diagnosis, results of diagnostic studies or
t el ephone reports of the studies, treatnent provided, results of any
tests and the inforned witten consent or certification (or copy
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t hereof) required under paragraph (d)(1)(ii) of this section, and the
name and address of any on-call physician (described in paragraph (f) of
this section) who has refused or failed to appear within a reasonabl e
time to provide necessary stabilizing treatnment. Qther records (e.g.,
test results not yet available or historical records not readily
avai l able fromthe hospital's files) nmust be sent as soon as practicable
after transfer; and

(iv) The transfer is effected through qualified personnel and
transportati on equi pnment, as required, including the use of necessary
and nedically appropriate |life support neasures during the transfer

(3) A participating hospital may not penalize or take adverse action
agai nst a physician or a qualified nedical person described in paragraph
(d)(1)(ii)(C of this section because the physician or qualified nedical
person refuses to authorize the transfer of an individual with an
enmergency nedical condition that has not been stabilized, or against any
hospi tal enpl oyee because the enpl oyee reports a violation of a
requi rement of this section

(e) Recipient hospital responsibilities. A participating hospital
that has specialized capabilities or facilities (including, but not
l[imted to, facilities such as burn units, shock-trauma units, neonat al
I ntensive care units, or (wWwth respect to rural areas) regional referral
centers) may not refuse to accept froma referring hospital within the
boundaries of the United States an appropriate transfer of an individual
who requires such specialized capabilities or facilities if the
recei ving hospital has the capacity to treat the individual.

(f) Termnation of provider agreenent. If a hospital fails to neet
the requirenments of paragraph (a) through (e) of this section, HCFA may
term nate the provider agreenent in accordance with Sec. 489.53.

(g) Consultation with Peer Review Organizations (PROs)--(1) General.
Except as provided in paragraph (g)(3) of this section, in cases where a
nmedi cal opinion is necessary to deternmine a physician's or hospital's
liability under section 1867(d) (1) of the Act, HCFA requests the
appropriate PRO (wth a contract under Part B of title XI of the Act) to
review the all eged section 1867(d) violation and provide a report on its
findings in accordance with paragraph (g)(2)(iv) and (v) of this
section. HCFA provides to the PRO all information relevant to the case
and within its possession or control. HCFA, in consultation with the
O G also provides to the PRO a list of relevant questions to which the
PRO nmust respond in its report.

(2) Notice of review and opportunity for discussion and additional
i nformati on. The PRO shall provide the physician and hospital reasonable
notice of its review, a reasonable opportunity for discussion, and an
opportunity for the physician and hospital to submt additional
i nformati on before issuing its report. Wien a PRO receives a request for
consul tation under paragraph (g)(1l) of this section, the foll ow ng
provi si ons apply--

(i) The PRO reviews the case before the 15th cal endar day and nakes
its tentative findings.

(i11) Wthin 15 cal endar days of receiving the case, the PRO gives
witten notice, sent by certified mail, return receipt requested, to the
physi cian or the hospital (or both if applicable).
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(tii)(A The witten notice nust contain the follow ng information

(1) The name of each individual who may have been the subject of the
al | eged vi ol ation.

(2) The date on which each alleged violation occurred.

(3) Aninvitation to neet, either by tel ephone or in person, to
di scuss the case with the PRO, and to submt additional information to
the PROw thin 30 cal endar days of receipt of the notice, and a
statenent that these rights will be waived if the invitation is not
accepted. The PRO nust receive the information and hold the neeting
Wi thin the 30-day period.

(4) A copy of the regulations at 42 CFR 489. 24.

(B) For purposes of paragraph (g)(2)(iii)(A) of this section, the
date of receipt is presuned to be 5 days after the certified mail date
on the notice, unless there is a reasonable showing to the contrary.

(iv) The physician or hospital (or both where applicable) my
request a neeting with the PRO This neeting is not designed to be a
formal adversarial hearing or a nechanismfor discovery by the physician
or hospital. The neeting is intended to afford the physician and/or the
hospital a full and fair opportunity to present the views of the
physi ci an and/ or hospital regarding the case. The foll ow ng provisions
apply to that neeting:

(A) The physician and/or hospital has the right to have | egal
counsel present during that neeting. However, the PRO may control the
scope, extent, and manner of any questioning or any other presentation
by the attorney. The PRO nay al so have | egal counsel present.

(B) The PRO makes arrangenents so that, if requested by HCFA or the
O G a verbatimtranscript of the neeting nmay be generated. If HCFA or
O G requests a transcript, the affected physician and/or the affected
hospital may request that HCFA provide a copy of the transcript.

(C© The PRO affords the physician and/or the hospital an opportunity
to present, with the assistance of counsel, expert testinony in either
oral or witten formon the nedical issues presented. However, the PRO
may reasonably limt the nunber of w tnesses and | ength of such
testinmony if such testinony is irrelevant or repetitive. The physician
and/ or hospital, directly or through counsel, may disclose patient
records to potential expert w tnesses w thout violating any non-

di sclosure requirenents set forth in part 476 of this chapter

(D) The PROis not obligated to consider any additional information
provi ded by the physician and/or the hospital after the neeting, unless,
before the end of the neeting, the PRO requests that the physician and/
or hospital submt additional information to support the clains. The PRO
then all ows the physician and/or the hospital an additional period of
time, not to exceed 5 cal endar days fromthe neeting, to submt the
rel evant information to the PRO

(v) Wthin 60 cal endar days of receiving the case, the PRO nust
submt to HCFA a report on the PRO s findings. HCFA provides copies to
the OGand to the affected physician and/or the affected hospital. The
report must contain the nanme of the physician and/or the hospital, the
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name of the individual, and the dates and times the individual arrived
at and was transferred (or discharged) fromthe hospital. The report
provi des expert nmnedi cal opinion regardi ng whether the individual

I nvol ved had an energency nedi cal condition, whether the individual's
energency nedical condition was stabilized, whether the individual was
transferred appropriately, and whether there were any nedi cal
utilization or quality of care issues involved in the case.

(vi) The report required under paragraph (g)(2)(v) of this section
shoul d not state an opinion or conclusion as to whether section 1867 of
the Act or Sec. 489.24 has been vi ol at ed.

(3) If a delay woul d jeopardi ze the health or safety of individuals
or when there was no screeni ng exam nation, the PRO review described in
this section is not required before the O G nay inpose civil nonetary
penal ties or an exclusion in accordance with section 1867(d)(1) of the
Act and 42 CFR part 1003 of this title.

[ [ Page 800]]

(4) If the PRO determines after a prelimnary review that there was
an appropriate nmedi cal screening exam nation and the individual did not
have an energency nedi cal condition, as defined by paragraph (b) of this
section, then the PRO may, at its discretion, return the case to HCFA
and not neet the requirenents of paragraph (g) except for those in
paragraph (g)(2)(v).

(h) Rel ease of PRO assessnents. Upon request, HCFA may rel ease a PRO
assessnent to the physician and/or hospital, or the affected individual,
or his or her representative. The PRO physician's identity is
confidential unless he or she consents to its rel ease. (See
Secs. 476.132 and 476.133 of this chapter.)

[59 FR 32120, June 22, 1994, as anended at 62 FR 46037, Aug. 29, 1997]

Effective Date Note: At 59 FR 32120, June 22, 1994, Sec. 489.24 was
added. Paragraphs (d) and (g) contain information collection and
recor dkeepi ng requirenents and will not becone effective until approved
by the Ofice of Managenent and Budget. A docunent will be published in
t he Federal Regi ster once approval has been obtai ned.
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